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KnoueBblie cnoBa

OWHAHCOBAA NOANEPXKA
bAHKOBCKOE 3AKOHOJATENbCTBO
UTANbAHCKMI BAHKOBCKMI KOJEKC

NUPEKTUBA 0 OUHAHCOBOM 03[10POBNEHIN
I CAHALIM BAHKOB

CTaTbs NOCBALLEHa 06CYKAEHNIO HOBbIX Npa-
BWA COMMalEeHns 0 BHYTPUIPynnoBon GpUHAHCO-
BOW MOAAEPXKKE, perynupyemoro MranbSHCKUM
6aHKOBCKMM KogeKkcom (TUB). B uccnegosaHuu
NOAYEPKMBAETCA BaXHOCTb CO3[aHus onpefe-
NEHHbIX YCNOBWI AN OKa3aHWst GUHAHCOBOK No-
MOLLM, a TaKXKe NPUBOANTCSH PSA UHCTPYMEHTOB
6aHKOBCKOr0 3aKoHOAaTeNbCTBA, TEPSIOLLNX
CBOK aKTyalbHOCTb B paMKax BHYTPUrpynmo-
BOr0 CoOrnaweHusi. ABTOp OTCNEeXMBaeT Co6Aio-
JeHue 6anaHca Mexay WHAMBWAYanbHbIMU KOp-
nopaTUBHLIMK MHTEPECAMM, C OAHOW CTOPOHbI,
Y TPyNNOBbLIMMU U 06LECTBEHHBIMU UHTEPECAMU —
¢ apyron. ins obecnevyeHns peanbHoi NpaBoBoOK
OCHOBbI HOBOrO MEXaHU3Ma NOAAEPHKHM, a TaKKe
ans 6onee YETKOro NOHMMaHWS cTatyca obuiero
KoprnopaTUBHOro npaBa Utanuu B paboTte aHanu-
3UpyeTcs CPaBHWUTENbHBLIN CLEHapUit Ha OCHOBE
MHTEpEeCcOB rpynn.

JEL classification

E50, E58, G20

PerynupoBanue cornaiieHus
0 BHYTPUrpynnoBou GMHaHCOBOH NOAAEPHKKe
B CPaBHMTE/IbHOM NEepCcneKTHBe:

onbIT UTanum

BBEOEHWE:

KOHTPAKTHbIE YC/IOBUA
BHYTPUTPYNMOBOW NOJOEPKKN

B UTANIbAHCKOM BAHKOBCKOM KOLEKCE

HecmoTpa Ha To uTO B MpaxaaHCKoM Ko-
Jekce WTtanum OTCYTCTBYeT topuanuyeckoe
onpepeneHvie NOHATUA «rpynna»', AaHHas
KOHLIeNLWA? ¢ HelaBHEro BPeMeH LWpo-
KO MpUMEHAETCA B MPaKTUKE perynunpo-
BaHMA 6aHKOBCKOro cektopa. Kpome Toro,
TEPMUH UrypUpyeT B Ha3BaHUM HOBOW
rnasbl 02-1 «BHyTpurpynnosas duHaHcoBas
noamepxKa» WTanbsaHCKOro 6aHKOBCKOro
Kopekca (MBK), BBegeHHON pacnopaxeHu-
em N2181/2015 BcnegcTsme NPUHATUA OU-
pektuBbl N259/2014/EC (Tak Ha3blBaemoMn
OvpeKTnBbl 0 GrHAHCOBOM 030POBAIEHNN
1 caHaumm 6aHkoB (Bank Recovery and Res-
olution Directive)).

HoBble  MpuUHUWMBI  PErynMpOBaHuS
6aHKOBCKOWN CUCTEMbI [JOKa3blBalOT 000C-
HOBAHHOCTb OOLLECTBEHHOMO WHTEpeca B
[aHHOM CeKTope (CTabUibHOCTb CUCTEMBI,
npefoTBpaLLeHNe  KPU3UCHBIX  ABAEHN
M TJ.), UTO MOXET CBWOETENIbCTBOBATb B
nonb3y npeobpa3oBaHWA NHTEpEeCa OfHON
XO3ANCTBEHHON eAWHWLbI B UHTEpecC Le-
N0V rpynnbl?, a TaKe PacluMpUTb rPaHNLbl
NpPaBOBOW 3aLUTbI HAa BCEX CTEMKXONAEPOB
Kaxpaoii 6aHKOBCKOM Koprnopauuum 1 Ha
BCcex notpebuteneil 6aHKOBCKUX MPOZYK-
TOB 1 yCNIyr B Liefiom*,

B cootBetcTBUM CO CT. 69-duodecies
WTanbaHckoro 6aHKOBCKOrO KopeKkca BHY-
TPUrpynnoBoe cornalleHme — 370 Mogenb
OTHOLLEHUIP® C 06A3aTENIbHBIM CMIMCKOM MO-
TEHLMaNbHbIX YYaCTHUKOB: 1) MTaNbAHCKNI
6aHK N NTanbsHCKaA KOMMaHWUsA, KOTOpas
ABNAETCA MATEPUHCKON MO OTHOLLEHUIO KO
BCell BaHKOBCKOW rpynne; 2) UTanbAHCKMe

WU HOCTPaHHble KOMMaHUM — Y4aCTHULbI
6aHKOBCKOW rpynmbl; 1 3) NHble KOMMaHUK,
nognexawme cornacHo MBbK coemectHomy
HabnofeHWo co cTopoHbl baHka Wtanuu.
O6bekT M 06nacTb NMpPUMEHeHUA corna-
WweHna B OOMbLIMHCTBE CNy4aeB npego-
npefeneHbl 3aKOHOAATENbCTBOM C YYETOM
Toro ¢akTa, YTo MoAobHble CornaleHus
MOTYT 3aK/I0UaTbCA «ANA NPefocTaBneHNs
¢$VHAHCOBON MOAAEPXKKM», KoTopas obe-
cneumnBaetca «B Gopme 3aliMa, rapaHTUu
NN TOBapOB/YCNYT, NCNOMb3YeMbIX B Kaue-
CTBE rapaHTVK, WAK NMOCPEACTBOM 06O
KOMOUHALUMM 3TUX CNOCOOOB B OAHOI MK
HECKOMbKUX TpaHCaKUMAX, B TOM u4uche
mexay nonyuatenem MofAepX KN 1 BHeLU-
Hel TpeTbell CTOPOHOM». Takum obpa3zom,
MOAAEPKKa MOXET ObITb 06010HON, CO3Aa-
IOLLIE/ [JOrOBOPHOM BanaHC MeXAy yuacTBy-
OWMMI CTOPOHaMK, MU [OMKHA COCTOATb
13 TpaHCakuuin (3alMbl, rapaHTn 1 T.4.),
ocCylecTBAAeMbIX 6aHKOBCKUMI 1 GUHaH-
COBbIMY KOpMopaLuAMu.

O6beKkT 00s3aTENBHOTO  COrMALIEHUs
06061LeH B pazaene 5 cT. 69-duodecies, npu
3TOM OrOBapMBAETCA, YTO CaMO COrnalle-
HWe JOMKHO COOTBETCTBOBATb PAAY MPWH-
LMMoB, NpecieayoLrX PasHOCTOPOHHKE
Lenu v CTaBALMX MHTEPeChl rpynnbl npe-
BbllUE NHAWBUAYANbHbBIX CTPEMIEHNIA KaX-
[Oro OTAeNbHOro yuyacTHuKa. B uacTHo-
CTW, COMNacHO MOAMYHKTY a), CcornalieHne
«MOANUCHIBAETCA KaXJOW CTOPOHON AnA
€ob6I0feHNA X aBTOHOMHOTO CTaTyca», HO
B TO >Ke BPeMsA «B COOTBETCTBUU C JUPEK-
TWBaMW, MOMYYEHHbIMU OT MaTEPUHCKOW
KomnaHuu». MognyHKTbl b) 1 ¢) Kacatotca
NPUHLMNA 4OCTOBEPHOCTW U MOSHOTbI WH-
dopmauum 0 copepKaHUM cornalieHua u
BO3HUMKatwWMx oba3aTenbcTBax. Tak, B CO-

! TanbsiHCKOE 3aKOHOAATENbCTBO (CT. 2497 Mpax[aHCKOro KOeKca, BBefeHHas B 2003 r.) yaenseT 0CHOBHOe
BHVMaHe NPAMON OTBETCTBEHHOCTU, KOTOPYHO B OFPaHNYEHHOM YKCAE CITyYaeB HeCyT AUPEKTOPa MaTePUHCKO
KOMMaHWK nepes akLMOHepaMi Jo4epHUX KOMMaHMIA 32 HaHeCeHHbIN yllep6. bonee nogpo6bHo 06 3Tom B [2; 11;
20; 27; 34-36]. KommeHTapuu OTHOCUTENbHO 3aKOHOAATeNbCTBa B pefakumm 1o 2003 r. gaHbl B [10; 14; 17; 26; 33;

48; 49].

2 TepMuHbI «GaHKOBCKast rpymnma» 1 <MaTepUHCKasi KOMMaHWs» UCMOSb3YIOTCA B PaMKax 061Lero 6aHKOBCKO-
ro 3aKoHofaTenbCTBa (Hanpumep, cT. 60 1 61 UTanbaHCKOro 6aHKOBCKOrO KOLieKca O Ha30pe CO CTOPOHbI LieH-
TpanbHOro 6aHKa), a TakKe NPy PerynnMpoBaHNi KOHKPETHBIX 0bnacTeil 6aHKOBCKOI eATeNbHOCTM (Hanpumep,
KOOMepaTMBHbIX 6AaHKOBCKUX rPyn (3akoHoAaTeNbHbIi AekpeT N2 18/2016, B nocneaytoLem npeobpa3oBaHHbIi

B 3aKOH N249/2016)).

3 [laHHast TOUKa 3peHIs LUINPOKO PacnpoCTpaHeHa B uTepatype (cm., Hanpumep: [4; 12;13; 21; 45]).
4 NoppobHee 0 CTENKXONAEPCKOM NOAX0AE CM.: [23; 24].
5 BbIAEPXKKN M3 UTANbAHCKOMN INTEPATYpPbl O TUMaX KOHTPAKTOB CM.: [22; 25; 28; 47].



The Italian Regulation

of the Intra-Group Financial Support Agreement
in a Comparative Perspective

INTRODUCTION.

THE CONTRACTUAL FRAMEWORK
OF THE INTRA-GROUP SUPPORT
INTHE ITALIAN BANKING CODE

Even if the Italian Civil Code has always
rejected any legal definition of “group”’,
the regulation of the banking sector has
recently brought a series of references to
such concept? and, finally, the new chap-
ter 02-1 of the Italian Banking Code (Testo
Unico Bancario, or TUB), introduced by
d. Igs. 181/2015 as a consequence of the
adoption of the EU Directive n. 59/2014
(the so-called Bank Recovery and Resolu-
tion Directive, or BRRD) is expressly entitled
“intra-group financial support”.

The new framework of the banking
system regulation shows the relevance of
the public interest in this sector (stability of
the system, prevention of crisis, etc.), which
may justify the upgrading of the single en-
tity’s perspective to a group's interest idea3,
and extend the boundaries of the legal
protection to all the stakeholders of each
banking corporation and, more in general,
to all the consumers of banking products
and services*,

The “intra-group agreement’, as de-
scribed by the new art. 69 duodecies of the
TUB, appears as a contractual model - or
even a "type of contract”® - with a manda-
tory list of potential parties: (i) an Italian
bank or Italian company being the parent
of a banking group, (i) Italian or foreign
companies participating in the banking
group, and (iii) other companies that are
subject to the “joint surveillance” by the
Bank of Italy (BDI - Banca D'ltalia) accord-
ing to the TUB. The agreement’s object and
scope are mostly pre-determined by the
law, considering that such an agreement
may be concluded “in order to provide fi-
nancial support’, a support that may be

assured “as a loan, as a guarantee, or mak-
ing goods or services available as guaran-
tee, or through whatsoever combination of
these means, in one or more transactions,
even between the receiver of the support
and outside third parties”. The support may
therefore be mutual - so creating a con-
tractual balance between the parties - and
must consist of transactions (like loans,
guarantees, etc.) that would be included in
the corporate object of banking or financial
corporations.

The mandatory agreement’s object is
then integrated by section 5 of art. 69 duo-
decies, imposing that the contract must
respect a number of principles, with het-
erogeneous purposes and with the effect
of promoting the group’s interest over the
single corporation’s interest. In details,
lett. a) reminds that the agreement “is
signed by each party as an exercise of its
autonomy” but “consistently with the pos-
sible directives of the parent company”.
Letters b) and c) are dedicated to the princi-
ples of fair and complete information about
the agreement’s content and the derived
obligations. While letter b) generally asks
that the party dispensing support is “fully
informed” - before the contract is signed
- about the characters and financial situa-
tion of the receiving party, letter c) provides
that the agreement must indicate the cal-
culation criteria of the legitimate compen-
sation of the supporting company, adding
that such criteria“may not take into consid-
eration the market price, in particular if it is
influenced by external or abnormal factors
which are located outside of the group, or
if the supporting party has access to non-
public information as a consequence of its
participation in the group”.

The rule then adds another element -
a future and potential event - which trig-

'The Italian regulation (articles 2497 ss. of the Civil Code, introduced in 2003) focuses on the direct liability of
the parent’s directors for damages to the subsidiary’s shareholders, in certain limited cases. For comments see, ex
multis, [2; 11; 20; 27; 34-36]. For comments to the previous regulation (before 2003), see [10; 14; 17; 26; 33; 48; 49].

2The terms “banking group” and “parent company” can be found in the general banking legislation (articles
60 and 61 of the TUB, for instance, about surveillance from the central bank) and in the specific regulation of par-
ticular areas (like cooperative banking groups, with the D.L. 18/2016 converted in Law 49/2016).

3This argument is generally accepted by the literature. See [4; 12; 13; 21; 45].

4 For references to the “stakeholder approach” see [23; 24].

5 For an excerpt of the Italian literature on “types” and “typicity” of contracts, see, ex professo, [22; 25; 28; 47].
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Abstract

This paper focuses on the new rules about
the “intra-group financial support agreement”
regulated by the Italian Banking Code (TUB).
The investigation recognizes the importance of
the conditions for the support and the exclu-
sion clauses listed by the TUB, checking the
balance between the private corporate interest
on one side and the group’s and public interest
on the other side. The comparative scenario
about group’s interest is also analysed in order
to provide a realistic legal framework for the
new support mechanism and understand the
position of general domestic corporate law.
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BaHkn ® QUHaHChHI @ Yyet

OTBETCTBUW C pPa3fenom b) CTOpoHbI, OKa3bl-
BatoLMe GUHAHCOBYIO NOAAEPXKKY, AOMKHbI
ObITb B NMOMHOM Mepe NPONHGOPMUPOBaHbI
0 OMHAHCOBOM MOMOXEHUM peLunmeHTa
[0 NPUHATUA peLleHns o NpefoCTaBneHnm
noagepxKu. B pasgene c) rosoputca, uto B
COrnalleHny [OMKHbI COAEPX)aTbCaA KpuTe-
pun pacyeTa KOMMEHCaLMK, NMOMOXEHHON
KOMMaHWUU-KPEANTOPY, a TakkKe MoACHAeT-
CAl, UTO [laHHbIE KPUTEPUUN «MOTYT HE yui-
TbIBaTb PbIHOUHYIO LiEHY, B YaCTHOCTM, N
OHa HaxoAWTCA Nop BAUAHUEM HeCTaHAApPT-
HbIX GaKTOPOB, ABNAIOLMXCA BHELLHAMM NO
OTHOLLEHWIO K rpynne, unu ecnv bnaropaps
CBOEMY Y4aCTWIO B rpynne OKa3sbiBatoLyas
MOMOLLb CTOPOHA UMEET JOCTyN K NHPOpP-
MaL{1K, COKPbITON OT LUNPOKON 00LLeCTBEH-
HOCTI.

3aTem BBOLUTCA CNepylowuin snemeHT
- byaylee noteHunanbHoe cobbiTue, Be-
Kyluee HeoOXOAMMOCTb OKa3aHWA Corna-
COBaHHOW GUHAHCOBON NOALEPXKKU: CUTY-
auuA, B KOTOPOW NO KpaviHel mepe OAWH
13 YYaCTHUKOB NPeABapUTENbHO NOAXOANT
nog, YCNoBWA AN1A «PaHHe UHTEPBEHLUUY
cornacHo ct. 69-octiesdecies VIBK'. Mpu 3Tom
[oroBop 0 GVHAHCOBOW NOAAEPXKKE He MO-
XeT OblTb 3aK/OUEH, eC/Ii Ha MOMEHT ero
COrNacoBaHWA ANA OfHOW W3 CTOPOH CO-
rnaweHus nogobHble YCIoBUA yxe UMeoT
mecTo (cT. 69-duodecies VIBK).

Dpyrve cnyyaw, BbixogAwwme 3a pam-
KA  COrnalleHns o  BHYTPUrpynnoBoi
NOAJEPXKe, NepeuncneHbl B pasgene 2
CT. 69-duodecies VIBK, KOTOPbI NCKIOYAET:
1) 3aiiMbl UM BHYTPUIPYNNoBble onepauum
Mo ynpaBneHunio GUHAHCOBLIMM MOTOKaMK,
€CNIN YCNOBUA ANA «PaHHEN NHTEPBEHLMMY,
OnnCaHHble Bbllle, He BbIMOMHATCA HY
ONA OAHON 13 KOMMaHWUIA, 1 2) NOALEPXKKY
B Ntob6oin dopme (B TOM UMC/Ee BNOXKEHME
KanuTana), npefoCcTaBnsaemyio Jpyroi Kom-
MaHuUK TON e rpynnbl B Clyyasx, He npes-
YCMOTPEHHbIX COTMalleHNeM, €Cn KoM-
NaHUA-PELIMNNEHT HAXOAUTCA B TPYAHOM
nonoxeHuu 1 GbrHaHCoOBas NojaepPKa Co-
rnacoBaHa C NOMMTUKON Fpynnbl U Halene-
Ha Ha COXpaHeHVe ee CTabUnbHOCTU.

C TEXHUYECKON TOUKM 3PEHNA 3aKOHO-
JaTenb Tem CamblM MPU3HAET 3aKOHHLIMU
(1 He nonmajawwWwmMK nop AeNCTBUe faH-
HOrO PerynnpoBaHWA) Te BHYTPUrpynno-
Bble onepaLum, KoTopble 6o B LENOM He
CBAA3aHbl C yYacTHUKaMK GrHaHCOBOW Nog-
LepPXKn (He BbINONHEHbI ycnoBsua), Mmbo ¢
TOUKW 3PEHUA BPEMEHHON MpuBA3KM (3a-
TPYLHEHUA elle He Nepepoauanch B Nos-
HOLIEHHbIN KPU3NC U MOTYT BbITb peLLeHbl

' laHHasA CuTyauus MMEeT MeCTO MPU HapyLIEHNM
onpeneneHHbix nonoxerni UbK nnm Pernamenta (EC)
Ne575/2013 unn N2600/2014, yto faeT BRacTAM 3a-
KOHHOE NpaBo Ha BMeLLATeNbCTBO.

06bluHbIMK cpeacTBamm). C fpyroid cTopo-
Hbl, B OYepefHON pa3 3aKOHOM YCTaHaBnu-
BaeTCA NPEBOCXOACTBO FpymnmnoBbiX (KOp-
MOPATUBHbIX) NHTEPECOB, ABHbIM 06pPa3om
COOENCTBYIOMX MHTepecaM U CTabunbHO-
CTW rpyNnbl, HaJ UHANBULYaNbHbIMM.

MPABUNA NMPOLIEAYPbHI

lMepBbIM Warom npouegypbl ABNAETCA
pa3paboTka NpoeKTa cornaweHus. B npo-
Lecce pa3paboTKM MPUHUMAIOT YydyacTue
(MM pOMXKHbI  yyacTBOBaTb) AMPEKTOpPa
BCEX 33/1eICTBOBAHHbIX KOMMAHWI C LieNbio
onpeaeneHns efMHON LOroBOPHOW 6a3bl
1 GOKYCMPOBKU MOCNeRyloWmX LIAros Ha
e[UHCTBEHHOM 3G PEeKTUBHOM OKYMEHTE.

Cratbelt 69-terdecies VBK ycTaHaBnu-
BAETCA, UTO Npex[e YemM NpoekT byaeT Ha-
npaBneH Ha PacCMOTPEHME aKLUMOHepam,
TpebyeTca ero npeaBapuUTENbHOE CaHKLM-
OHupoBaHue baHkom Vitanuu. B yactHoCTK,
HaJ30pHbIE OpraHbl? MPOBEPAIOT Cornatle-
HMe Ha COOTBETCTBME YCNIOBUAM, Nepeync-
NEHHbIM B CT. 69-quinquiesdecies. baHk UTa-
NN TaKXe UrpaeT HeMasnoBaXHy posb B
JanbHenwwel npoLeaype: eMy AaeTcA NpaBo
0CMapuBaTb pPeLleHne CoBeTa AMPEKTOPOB
OTHOCUTENbHO GMHAHCOBOM NOMOLLM B Cly-
uae, e/ K MOMEHTY BCTYMJeHKs JOroBopa
B CU/Y YCNOBUA ANA NpejocTaBneHns nog-
LEePXKN (MpOBEPeHHbIE B TEOPUM Ha CTagunm
MPOEKTA) BbINOMHAOTCA HE NONHOCTHIO.

Ha maHHOM 3Tane npouepypbl Takxe
3amMeTHa BOBJIEUEHHOCTb VHTEPECOB rpyn-
Mbl KaK CypporaTa rocyfapCTBeHHOro WH-
Tepeca, y3aKOH/BaLWero BMeLIaTeNbCTBO
OpraHoB rocyfapcTBeHHo Bnactu (baHka
WTtanum): NnpoekT cornaweHna nepepaeTca
aKLMOHepaM KOMMAHWIN TONbKO eANHOXAbI
1 TOMbKO B TOM Cyy4ae, ecim Haf30pHble
opraHbl MOATBEPAWUNN, YTO €ro COAepa-
HWe COOTBETCTBYET MHTepecaMm, NPOonmncaH-
HbIM B [IpeKTrBe 0 GUHAHCOBOM O3[0POB-
NeHUN 1 caHauun 6aHKoB U MTanbAHCKOM
6aHKOBCKOM KoJeKce.

[llanee nogTBepPXXAEHHDI NPOEKT, a Tak-
e OLeHKa COBeTa OMPEKTOPOB O COOT-
BETCTBMM COrMaLLeHnA UHTepecam Kopmno-
pauuy 1 0 JOCTaTOYHOWN CMpaBesIMBOCTY
YCNOBMIA [OroBOpa paccMaTpuBaloTcAa Ha
BHEoUYepenHOM CObpaHuK  aKLOHEepPOB
Kaxpgoi KomnaHun. OpobpeHne MoXet
ObITb MOMHBIM UK YaCTUYHBIM, YTO O3Ha-
UaeT, YTo OHO byfeT (YacTUYHO) AencTBu-
TENbHbIM, Jaxe eCcN YYaCTHUKU OAHOro
WM HECKONbKUX COOpaHMii aKLOHEepOoB
BbICKaXyTCA MPOTUB.

Cratba 69-quaterdecies VIBK Takxe wnc-
KJTI0YAEeT MPaBO aKLMOHEPOB Ha BbIXOA W3

2 baHK WTanum SencTeyeT COBMECTHO C OpraHamu
EC no Haa3opy 3a 6aHKOBCKUMM rpynnamut, GyHKLMO-
HUpYtoWMMK Ha TeppuTopin EC.

KOMMaHuK B clyyae 0fobpeHns nnm otme-
Hbl peweHwua. Mo Bceln BUAMMOCTY, 3LeCb
HabnAaeTCcA HeCornacoBaHHOCTb Mexay
JaHHbIM MONOXEHMEM U PAaCCMOTPEHHBIM
BblllE MEXaHW3MOM, KOTOpbI MO3BONA-
€T KOMNaHWN OTKa3aTbCA OT COrnalleHun
Jaxe TOrAa, KOrfaa NPOeKT yxe Obln caHK-
unoHupoBaH bankom Wtanuun. Kak Tonbko
cornalleHvie nonyvaet ofobpeHne Ha co-
OpaHuAX aKLMOHEPOB, OHO CTaHOBMTCA
KOHTpakToM. Ero ncnonHeHne Bosnaraerca
Ha COBETbI AMPEKTOPOB, KOTOpble Nosyya-
I0T MPaBO peLaTb, Korga NpefocTaBnATb 1
MPWHUMATb COrNacoBaHHyl (UHaHCOBYIO
NOALEPXKKY, a TaKKe AOMKHbI €XKerogHo oT-
uNTbIBaTLCA Nepef akLyoHepami®,

YCN1I0BUA ANnAa OKA3AHUA
OVHAHCOBOW NOAAEPKKM

Cratbeit 69-quinquiesdecies WBK ycTa-
HaBMMBAIOTCA CEMb YCIOBUIA, KOTOPbIM
LOMMKHO YLOBNETBOPATb cornalleHue. He-
KOTOpble 13 HWX ABNAIOTCA GUHAHCOBBLIMU
KpuTepuamm, apyrue OTHOCATCA K ;OrOBOpP-
HOMy 6anaHcy, a TPeTbM — K MeXaHn3mam
KOPMOPATMBHOIO yNpaBieHus.

CornacHo ycnosuio a) GrHaHcoBas no-
MOLLb [IOMKHA B 3HAUMTENbHOW CTEneHu
YCTPaHATb GUHAHCOBbIE TPYLHOCTY MONy-
yatens. [laHHOe yCnoBve 3alMIaeT Kak
MHTEpechbl camoro GeHeduumapa B nony-
yeHnn 3GPEKTUBHON NopAePKKM, Tak 1 No-
3UUMK KOMMAHUK-KPEAWUTOpa, OPUEHTUPO-
BaHHO Ha OKa3aHue MOMOLLK, TONTbKO ecin
OHa oKaxeTcs 3GdEeKTUBHOI;

B ycnosum b) roBoputcs, uto QpuHaH-
CoBas MoafepKa LO/MKHA OblTb Hanpas-
NleHa Ha COXPaHeHue 1M BOCCTaHOBMNEHNE
GMHAHCOBOM CTabUNBHOCTU TPYNMbl WK
OfHOW W3 ee KOMMaHWM-yyacTHWL 1 B TO
XK€ BPEMS OTBEYaTb MHTEpPECcaM KOMMaHWK,
OKa3blBaloLLerl NoAAEePXKY.

B cooTBeTcTBUM C NOAMYHKTOM C) Xa-
PaKTEPUCTMKN GUHAHCOBOW NOMAEPXKKMY,
B YACTHOCTU KPUTEPUW ANA pacyeta Kom-
NeHcauumn, AOMKHbI COOTBETCTBOBATbL Mpa-
BMNaM, YCTaHOBJIEHHbIM CT. 69-duodecies
(pa3pen 5, noanyHKT ¢)). JaHHOe ycnosue
3alWMWwaeT obe CTOPOHbl  (KOMMaHuio-
Kpeoutopa(-oB) U 6GeHeduumapa(-os)) u
MOXET PAaCCMATPMBATbCA KaK elle OfHO
MOATBEPXKAEHWNE HANMUMA UHTEepeca rpyn-
Mbl, MPVHUMAs BO BHUMaHWE, YTO METOA
KOMMEHCALMN «MOXET HE Y4YWTbIBaTb Pbl-
HOUHYIO LieHy, B YaCTHOCTH, €C/IN OHa Ha-
XOOMTCA NOM BAMSHWEM HeCTaHAAPTHbIX
$aKTOPOB, ABNAOWMUXCA BHEWWHUMI MO OT-
HOLLEHWIO K rpynne, uim ecnn bnarogaps

3CornacHo n. 2 cT. 69-quaterdecies, pewexne
AOIKHO ObITb MOTMBMPOBAHHBIM 1 OTpaxatb: 1) Lienb,
Ha BbINOJIHEHE KOTOpOil TpebyeTca ¢puHaHCoBas no-
MOLLb, 11 2) COOTBETCTBME BCEM MPaBUIaM 1 yCII0BUAM,
YCTaHOBNIEHHDBIM CT. 69-quinquiesdecies.



gers the agreed financial support: the
situation where at least one of the parties
falls into the conditions for the “early inter-
vention” as per article 69 octiesdecies TUB',
while the financial support contract cannot
be concluded if such conditions are already
in place at the time of its negotiation (art.
69 duodecies TUB).

Other cases falling out of the perimeter
of the intra-group support agreement are
listed in section 2 of art. 69 duodecies TUB,
which excludes: (i) loan or cash manage-
ment intra-group transactions, if none of
the companies matches the conditions of
the “early intervention” as described above
and, (i) any kind of support (including capi-
tal contributions) given to another compa-
ny of the same group outside the perimeter
of the agreement, if the receiving party is
in distress and the financial support is co-
herent with the group’s policy and aimed at
preserving its stability.

From a technical point of view, the
legislator is therefore legitimating (and
isolating from this regulation) those in-
tra-group transactions that are not con-
nected to the characters of the financial
support either in general (the conditions
are not met) or because of the timing (the
distress has not degenerated into a cri-
sis yet and may be resolved through or-
dinary means). On the other hand, once
again the rule sets the supremacy of the
group’s interest over the single corpora-
tion, expressly promoting the “group’s
policy” and the “group’s stability”.

THE RULES OF PROCEDURE

The very first step of the procedure
is drafting the “project of agreement’, an
activity that is (or should be) jointly con-
ducted by all the participating companies’
directors, in order to define a common con-
tractual framework and focus the following
steps on one and only effective document.

Before the shareholders express their
voice on the project, art. 69 terdecies of the
TUB requests that the draft is authorized by
the BDI; in particular, the Authority? shall
check whether the agreement meets the
conditions listed in art. 69 quinquiesdecies.
The BDI also plays a role later on along the
procedure, being granted an opposition
right against the boards of directors'resolu-
tion to implement the financial support in
case the conditions for the support - that
were checked “in theory” at the time of the

1 This happens when certain rules (TUB, or EU Reg.
n. 575/2013 or n. 600/2014) are violated and the Au-
thority is therefore legitimated to intervene.

2The BDI shall act jointly with the EU Authorities
for banking groups operating in the EU.

“project” - are not concretely met at the
time that the agreement becomes effective.

In this phase of the procedure it can be
acknowledged that the group’s interest is
involved again, as a surrogate for the public
interest that legitimates an intervention by
the public authority (the BDI): the project of
the agreement is submitted to the compa-
nies’ shareholders only once - and if - the
Authority has certified that its content com-
plies with the interests protected by the
BRRD and the TUB.

The authorized project, along with
a board's assessment about the agree-
ment’s compliance with the corporation’s
interest and about the substantial fairnesss
of the contract’s clauses, is then submitted
to each company’s extraordinary share-
holders'meeting; the approval may be total
or partial, meaning that it would be (par-
tially) valid even if one - or more - of the
companies’shareholders’ meeting does not
approve it.

Art. 69 quaterdecies of the TUB also ex-
cludes the shareholders'right of withdrawal
from the company in case the resolution is
approved or revoked; there seems to be a
lack of balance between this rule and the
above mechanism that allows a company
to withdraw from the agreement even af-
ter the project has been authorized by the
BDI. Once the agreement is approved at the
shareholders’ meetings, it “becomes” a con-
tract and its execution is delegated to each
board of directors, which shall have the
power to decide whether and when to pro-
vide or receive the agreed financial support
and the duty to report to the shareholders
on an annual basis>.

THE CONDITIONS FOR THE FINANCIAL
SUPPORT

Art. 69 quinquiesdecies of the TUB lists
seven conditions that the agreement must
all meet; some of them are financial criteria,
some are contractual balances, some are
corporate governance devices.

First (letter a), the financial support
should be able to substantially resolve the
beneficiary’s financial distress; this condi-
tion seems to protect both the interest of
the beneficiary to receive effective help and
the position of the supporting company
which may want to provide the financial
support only if it manages to be effective.

Second, (sub b), the financial support
must be directed to preserve or reactivate

the financial stability of the group or of one

3 According to section 2 of art. 69 quaterdecies,
the decision must be motivated and indicate: (i) the
purpose of the financial support and (i) the compli-
ance with all the rules and conditions set forth by art.
69 quinquiesdecies.
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of the group’s member companies and at
the same time fulfil the interest of the sup-
porting company.

Third (letter c), the features of the finan-
cial support - in particular, the criteria for
the fee's calculation — must be consistent
with the rules set forth by art. 69 duode-
cies, sec. 5, lett. c) (see above, sub par. 1);
this condition seems to protect both par-
ties (the supporting company/ies and the
beneficiary/ies) and it may also be intend-
ed as another acknowledgement of the
group’s interest, given that the compensa-
tion method “may not take into considera-
tion the market price, in particular if it is
influenced by external or abnormal factors
which are located outside of the group, or
if the dispensing party has access to non-
public information as a consequence of its
participation in the group”.

According to letter d), there must be
a reasonable expectation - based on the
available information - that the fee will
be effectively paid to the supporting com-
pany; letter e) provides that the financial
support must not threaten the group’s li-
quidity or stability. The last two conditions
(letters f and g) reveal the policy of the new
regulation, providing that the financial sup-
port must not threaten the stability of the
financial system and that the supporting
company must comply with all the rules
and requirements about capitalization, li-
quidity, debt, etc. promulgated by the Eu-
ropean Union* or must receive a formal
express waiver from the competent Au-
thority. These conditions also show that the
stakeholders’ interests are taken into con-
sideration; there is no doubt that the credi-
tors, employees and consumers of banking
products and services are interested in the
stability of the banking industry and that
such interest is a portion of the above-men-
tioned “public interest”.

Therefore, it can be said that balancing
the heterogeneous interests involved in the
banking industry is maybe the core and
main objective of the new regulation pro-
vided by the TUB.

THE DISAPPLICATION OF ORDINARY RULES
The TUB regulation of financial support
also provides that certain ordinary corporate
or banking law devices are not applicable in
the wake of the intra-group agreement.
Art. 53, section 4 of the same TUB -
about reqgulatory supervision by the BDI®

“In particular, Reg. EU n. 575/2013 and Dir.
2013/36/EU.

5Regarding the debt/credit relationships be-
tween banks belonging to the same “group’, which are
more strictly regulated by the law and monitored by
the BDI.
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YMPABAEHEL, 2018. Tom 9. Ne 1

BaHkn ® QUHaHChHI @ Yyet

CBOEMY Y4aCTWIO B rpynne OKa3sbiBatolyas
MOMOLLb CTOPOHA UMEET JOCTYN K NHPOpP-
MaL{1K, COKPbITON OT LUNPOKOMN 00LLeCTBEH-
HOCTI.

CornacHo ycnosuio d) Ha ocHoBe fo-
CTynHoi uHbopMaumn [omKkHO dopmu-
pOBaTbCA Pa3yMHOE OXWaHWe O BbinnaTe
KOMMeHcaLmm GUHaHCKpYioLLe KOMNaHUK.
B cnepytoliem noanyHKTe €) roBOPUTCA, 4TO
dUMHaHCOBaA NMOMOLLb He AOMKHa CTaBUTb
MoA yAap AMKBUAHOCTb UK CTabUbHOCTb
KOMMaHwi, BXogawWwwmx B rpynny. B nocnen-
HUX ABYx nognyHkTax f) u g) packpbiBa-
€TCcA MONNTMKA HOBOrO PErynmpoBaHus,
yCTaHaBnuBalwLas, uto ¢rHaHCoOBasA Moga-
JepXKa He [OMKHa yrpoxatb CTabunb-
HOCTW $MHAHCOBOWN CMCTEMbI, @ TaKXe uTo
KOMMaHWA-KpeuTop AOMKHa COOTBETCTBO-
BaTb BCeM TpebOBaHMAM K KanuTtanusaumy,
NINKBUAHOCTW, JONFOBOW Harpyske u fp.,
npeabsasasembiM EBponeiickum cotozom’,
nMbo NonyyuTb NPAMOIA OTKa3 OT YMONHO-
MOYEHHOrO OpraHa. 3Tu yClI0BMA Takxe No-
Ka3blBaloT, UTO MHTepechl CTeNKXOnaepoB
He ocTalTcA 6e3 BHUMaHMA. HeT HuKakux
COMHEHUI B 3aWHTEPECOBAHHOCTU Kpeaw-
TOPOB, PabOTHMKOB GaHKOBCKON cdepbl 1
notpebuteneli 6aHKOBCKUX MPOLYKTOB W
ycnyr B cTabunbHOCTM GaHKOBCKOWM OTpac-
Nn, @ Takxe B TOM, YTO JaHHasA 3auHTepe-
COBaHHOCTb MpeAcTaBnAeT cobom ofHO 13
nposBneHnini 06LLEeCTBEHHOrO WHTepeca,
peyb 0 KOTOPOM LUNa BbILLE.

Takum 06pa3oM, MOXHO CKa3aTb, UTO
6anaHcpoBKa pa3HOHaNpPaBNeHHbIX UHTE-
pecos, npossasemblx K 6aHKOBCKOM cdepe,
ABNAETCA KMIOYEBON LIENbI HOBOTO pery-
NINPOBaHUA, NPeANoXeHHOro VTanbaHcKum
6aHKOBCKNM KOLEKCOM.

HEMPUMEHUMOCTb
CTAHOAPTHbIX MPABU

MpaBunamu perynuposaHua dbrHaHCo-
Bon nopnepxkn MBK Takxxe oroBapmsaert-
A, YTO pAJ CTaHAAPTHbIX KOPNOPATUBHBIX
WHCTPYMEHTOB WNIN MHCTPYMEHTOB 6aHKOB-
CKOTO 3aKOHO[ATeNbCTBA HE MOryT ObiTb
NCMONb30BaHbl B KOHTEKCTe BHYTPUrpyn-
MOBOroO COrnaLleHus.

B vactHOCTW, 3TO OTHOCWTCA K pa3ge-
ny 4 ct. 53 VIBK o perynupyiowem Hagsope
o cTopoHbl baHka Utanun?. 31o caenaHo ¢
MPaKTUYeCKol Lienblo HagenuTb cornalle-
HUe 0 GUMHAHCOBOW MOAJepPXKKe, OTBeYa-
foLiee MHOTOUMCNIEHHbIM W PasHOPOAHbBIM
MHTepecam, aBTOHOMHOCTbIO OTHOCWTENb-
HO CTaHAAPTHbIX NpaBWN O pa3peLleHnn

"B uactHoctn, Pernamentom (EC) N2575/2013
1 AnpekTtusoii 2013/36/EC.

2 KacaTe/ibHO [0MrOBbIX/KPEAUTHBIX OTHOLIEHWI
Mexay GaHKaMu OfIHOW rpynmbl, KOTopble Hanbonee
CTPOro PErynupytoTca 3aKOHOM W KOHTPONMPYHTCA
bankom Wtanun.

KOHONMKTA NHTEPecoB B GaHKOBCKOM CeK-
Tope. 10 370l e NPUYMHE HENPYMEHKMA U
CT. 2391 bis paxpaHCKoro Kogekca ob one-
paumax Mexay CBA3aHHbIMW CTOPOHaMU.

Ocobo cnepyetr OTMETUTb Henpw-
MEHUMOCTb  MOMOXKEHWUIA,  3aLMLIAIOLLMX
Mo MHTEpechl TpeTbeil CTOPOHbI, 6o
06LLECTBEHHbIN WHTepecC: 1) cT. 2467 u
CT. 2497 quinquies [paXkgaHCKOro Koaekca,
obecneumBalowmx cnpasegnveylo cybop-
AMHaLMo 3aIMOB aKLMOHepPOB; 2) CT. 2901
lpaxpaHckoro kogekca u 3) 1. 64-67 3ako-
Ha 0 BaHKPOTCTBE B YACTN aHHYNMPOBAHNA
onepauuii, HaHocAWwMX Ylwepb Kpeauto-
pam; a Takxe 4) cT. 216 (pasgenbl 1.1 1.3) n
217 3akoHa 0 6aHKpOTCTBe, NpefycMaTpy-
BAOLWMX NpeLbABNeHNe JOMKHUKY 06BU-
HEHWI B NpeHamMepeHHoOM 6aHKpoTcTBe?,

Llenb ncKntouYeHMA BbIlLEYNOMAHYTbIX
MOSIOXKEHWI 3aKMIOYAETCA B OTCENBAHWM
MEeXaHW3MOB, NPEnATCTBYIOWMX Pa3BUTUIO
(GMHAHCOBON NOAAEPXKYM, KOTOPYIO HOBbIE
npaBuna npu3BaHbl CTUMYyNMPOBaThb. Kak
cnepcteme,  ¢MHaHCOBas  CTabMNBbHOCTb
rpynmnbl CTaHOBUTCA Napagmnrmon B 6aHKoB-
CKOM CEKTOpe W ABNAETCA NPUOPUTETOM
Jaxe B CPaBHEHWN C 3aLMTON NpaB Kpeaw-
TOPOB.

Kpome Toro, npm pabote ¢ 6aHKOBCKN-
MM rpynnamn 3akoHogatenb obpalyaeTcs K
npeanpuUHYMATENbCKOMY MOAXOMY: €AWH-
CTBEHHbII CNocob6 060CHOBaTb Henpu-
MeHeHWe CTaHAAPTHbIX MpaBun B chepe
cnpaBeAnMBoiA cybopavHaLumM N NCKOB 06
aHHYNMPOBaHUWN — 3TO MpPeACTaBUTb, YTO
BCE BHYTPUrPYnnoBble onepauum UMeoT
MeCTO B npefenax 0O4HOro 1 TOro e npeg-
npuaTuA.

BMECTO 3AKJ/TIOYEHUA.
AKTYANIbHOCTb UHTEPECOB I'PYTIIbl
B BAHKOBCKOM CEKTOPE

KoHuenuma «MHTepecoB rpynmbi» B KOP-
MOpaTNBHOM MpaBe pacnpoCTpaHeHa BO
MHOMVX 3anafHblX CyAeBHbIX MPaKTUKaX.
B pamkax eBponeickoro cueHapus Hambo-
fee fieTalbHO PerynnupoBaHme 0bbeauHeHus
KOMMaHUA PacCMOTPEHO B HemeLKOM KoH-
uepHom npase (Konzernrecht), BBeAeHHOM
AKTOM 00 aKLMOHepHbIX obulecTax (Aktien-
gesetz) B 1965 r,, npegnonaratowem «Kanusn-
NAPHYI0» (reHeanornmyeckyio) opraH1saLuio
rpynn KomnaHui (Tak HasbiBaemoe [lpaBo
KopropaTBHON opraHu3aumn - Konzeror-
ganisationrecht)®, Cratbal 18 AkTa 06 aKuu-
OHEpHbIX 0OLIECTBAX OMPeAenseT MoHATME
«KOpropaTnBHas rpynna» Kak obbegmHeHne
(KOHrNoOMepaT) HECKONbKIMX JOYEPHUX Opra-
HU3aLMIA, HaXOAALLMXCA Nog yrnpaBfeHVem

3Mofo6HOTr0 MHeHUA NpuaepXuBalTCA
E. Ricciardiello n M. Lamandini [39].
4 Cm., Hanpumep: [1; 3; 19; 40; 41; 43; 46].

JOMUHMpYIOLWe KommaHun®, Takum obpa-
30M, AOMMWHAHTA MaTePUHCKON KOMMaHUM
BEAET K BO3HUKHOBEHWIO «€IHOOBPa3HOro
ynpasneHus» (einheitliche Leitung), onumpa-
IOLLErOCA Ha KOHTPOSb MOCPEACTBOM aKLWi
NN MHble AOrOBOPHbIE OTHOLIEHMA.

MpaBo KopmnopaTBHOWM OpraHu3aLum
(Konzerorganisationrecht) npusHaeT Kak
«HOPUINYECKME TPYNMbl», BO3HUKAOLLME Ha
ocHoBe ¢popmanbHoro cornawenus (Unter-
nehmensvertag), TaK 1 «pakTnueckme rpyn-
nbi» (faktischer Konzern), B koTopbix npaBo
COBCTBEHHOCTM Ha aKLMK CONPOBOXAAETCA
«e[MHOOOPa3HbIM YrpaBaeHNEM.

B Lenom, oTMeTMM, UTO HemeLKaa npa-
BOBaA CMCTEMa MO3BOJIAET MaTEPUHCKON
KOMMaHMK MOJNIb30BaTbCA CBOMM MpaBOM
JOMUHMPOBAHNA Haj AOYEPHUMMU KOMMa-
HUAMK, eCnn cobniofieHe MHTEPECOB rpyn-
Mbl He YrpoXaeT 6aHKPOTCTBOM KaKoro-nu-
60 113 OYEPHIX NPEANPUATUN.

Mo mpyryio cTopoHy ATtnaHTuku, Bep-
xoBHbI cyn CLUA noAcHun, uto KpynHble
1 MeXayHapofdHble KoMnaHuu ¢ 6onblueit
BEpPOATHOCTbIO MONaAaloT NOA ynpasneHue
MaTePUHCKON KOMMaHWK, OelCTBylOWeN B
COOTBETCTBUM C NPUHLMMNOM «0bLLeN Lienw
W eauHOro 3ambicna»®, npusHasas nepe-
XOf OT YKOPEHMBLLEroca «LenocTHOro
noaxoda» K NpeanpuATUiO K Nerutnmmsa-
LMK TOTO, YTO MOXKHO Ha3BaTb «JOKTPVHON
npeanpuATus»’. COrnacHO [aHHOW KOH-
Lenumn CamoCToATeNbHAA NPaBOCYObEKT-
HOCTb KaX[O/ KOMNaHWWN He 03HAYaEeT, uTo
BCA rpynna nepectaeT CYMTaTbCA efUHbIM
M YHUTapHbIM NPeAnpuATAEM; NAeA «KOH-
TponsA» ABNAETCA NapafMrMoi JaHHOW Cu-
CTeMbl, KOTOpas B CBOK ouepefb YpaBHO-
BELIMBAETCA Tak Ha3blBAaEMOWN «JOKTPUHOMN
CHATMS KOPMOPATUBHOM Byanu»®,

5 Cratba «Tpynnbl 1 rpynnbl KomnaHui» (“Kon-
zern und Konzernunternehmen”) 6ykBanbHoO rnacut:
«(1) Ecnu ynpaensiowas KoMnaHus, a Takke ofHa nnu
HECKOJIbKO KOHTPOJIMPYEMbIX KOMMaHii 06benHE DI
oA eAVHbIM YrpaBieHneM KOHTPONMPYIOLEro npea-
NPUATIA, OHN 0BPa3yIoT KOHLIEPH (rpynmny KoMMaHwit);
OTAEeNbHbIE MPEANPUATAA ABNAITCA yYacTHUKaMM
KoHLepHa. MpeanprATIA, MeXay KOTOPbIMI 3aKJioye-
Ho CornaieHue o KoHTpone (Beherrschungsvertrag)
(§291) unu 0aHO 13 KOTOPbIX UHTErPUPOBAHO B ipyroe
(§319), BOMKHBI CYMTATLCA HAXOAALMMUNCA MOA eamn-
HbIM ympaBneHueM. KoHTponnpyemoe npeanpusatie
1 KOHTPONMpYIoLLas ero KoMnaHua GyayT cumTaTbcs
rpynnon. (2) Ecnm topugnyeckn camocTosTeNbHble
NpeAnpuATUA NOANIEXaT eAUHOMY YNPaB/EHWIO, Takne
NpeAnpuATUA NPeACTaBAAOT CObON rpynny, a oTAeNb-
Hble MPEANPUATUA ABNAIOTCA YNIeHaMI TakoM rpynnbl,
Aaxe eCNn HY OAHO U3 STUX NPEANPUATUI He KOHTPO-
NpYeT Apyroe».

6 Copperweld Corp. v. Indep. Tube Corp., 467 U.S.
752,771-772 (1984).

7 lo cepeauHbl XIX Beka Kopmopauum paccma-
TPUBANMCb UCKIIOUNTENBHO KaK eAnHoe Lenoe (entity
view). [laHHbIi noaxon 06o6LueH B: [5; 6; 15; 16; 31; 32;
38;42; 51]. bonee petanbHO 3aKOHOLATENBCTBO O KOP-
NopaTMBHbIX rPynnax paccMoTpeHo B: [8; 9].

8Cm.: [7;18; 29; 30; 37; 44; 50].



- is excluded, with the realistic purpose of
making the financial support agreement,
which is contaminated by heterogeneous
interests, as said, autonomous from the
ordinary rules about conflicts of interest
in the banking sector. For a similar reason,
art. 2391 bis of the Civil Code - about relat-
ed parties transactions - is excluded as well.

What makes the real difference is the
disapplication of the rules protecting either
the interest of third parties or the public in-
terest: (i) articles 2467 and 2497 quinquies
of the Civil Code providing the equitable
subordination of shareholders’ loans, (ii)
art. 2901 of the Civil Code, and (iii) articles
64, 65, 66, and 67 of the Bankruptcy Law
regarding revocatory actions against trans-
action damaging the creditors, and (iv) ar-
ticles 216 (sections 1.1 and 3) and 217 of
the Bankruptcy Law, providing the debtor’s
incrimination for fraudolent bankruptcy'.

The purpose of the above exclusions
seems to be the disapplication of those
mechanisms that could hinder the incen-
tive to the financial support that the new
regulation wants to promote; as a con-
sequence, the group’s financial stability
becomes a paradigm in the banking sec-
tor and prevails even over creditors pro-
tection.

Secondly, the legislator seems to ap-
proach the banking group with an en-
terprise view? to imagine that all those
intra-group transactions happen within the
perimeter of the same enterprise is the only
way to justify the disapplication of the or-
dinary rules about equitable subordination
and revocatory actions.

CONCLUSION.
THE RELEVANCE OF THE GROUP’S INTEREST
IN THE BANKING SECTOR

The idea of a “group’s interest” in cor-
poration law is common to various west-
ern jurisdictions. In the European scenario
the most detailed regulation of companies’
aggregation can be found in the German
“konzernrecht”, introduced by the Aktienge-
setz of 1965, offering a capillary discipline
for groups of companies (the so-called
Konzerorganisationrecht)®. Art. 18 of the Ak-
tiengesetz defines the concept of “corporate
group” as a conglomerate of a number of
subsidiaries under a dominant company*.

A similar opinion on such exclusions has been
given by M. Lamandini [39].

2See par. 5.

3 See, among others, [1; 3; 19; 40; 41; 43; 46].

4Such article, named “Konzern und Konzernun-
ternehmen’, literary says: “(1) Sind ein herrschendes
und ein oder mehrere abhéngige Unternehmen un-
ter der einheitlichen Leitung des herrschenden Un-
ternehmens zusammengefalt, so bilden sie einen
Konzern; die einzelnen Unternehmen sind Konzer-

Therefore, the dominion expressed by
the parent company generates a “uniform
direction” (enheitliche Leitung) that can be
presumed from the shares’ control or from
other contractual relationships.

The Konzernoganisationrecht recog-
nizes both “legal groups” arising from a
formal agreement (the so-called Unterneh-
mensvertag) and “factual groups” (faktischer
Konzern) where the shares' ownership is ac-
companied by the “enheitliche Leitung”.

To summarize, the German legal system
allows the parent corporation to implement
its dominion on the subsidiaries, as long as
the whole group’s interest can be realized
without generating the bankruptcy of any
of the subsidiaries.

On the other side of the Atlantic Ocean,
the U.S. Supreme Court has clarified that
large and international businesses are more
likely to be integrated under the control of a
parent corporation, operating “with a unity
of purpose” and “with a common design">,
acknowledging the transition from a strict
“entity view” to the legitimation of what
can be named as “doctrine of enterprise”®.
In the latter conception, the separate legal
personality of each corporation does not
prevent the group from being considered
as a sole and unitary enterprise (a “collec-
tive conduction of an economically inte-
grated business”); the idea of “control” is
the paradigm of this system, which is then
balanced by the so-called “piercing the veil”
doctrine’.

Such examples of foreign jurisdictions
legitimating the birth of a new possible
legal entity (the group), with its own legal
position and interest, may suggest that the
indications contained in the new amended
Italian banking regulation about “banking
groups” could be intended as a general
acknowledgement of the legal existence
of the “group” as an alternative to the tradi-
tional “entity view" in the Italian jurisdiction
as well.

nunternehmen. Unternehmen, zwischen denen ein
Beherrschungsvertrag (§291) besteht oder von denen
das eine in das andere eingegliedert ist (§319), sind als
unter einheitlicher Leitung zusammengefal3t anzuse-
hen. Von einem abhangigen Unternehmen wird ver-
mutet, dal3 es mit dem herrschenden Unternehmen
einen Konzern bildet. (2) Sind rechtlich selbstédndige
Unternehmen, ohne daf} das eine Unternehmen von
dem anderen abhéngig ist, unter einheitlicher Leitung
zusammengefaft, so bilden sie auch einen Konzern;
die einzelnen Unternehmen sind Konzernunterneh-
men”.

5 Copperweld Corp. v. Indep. Tube Corp., 467 U.S.
752,771-772 (1984).

6 Until mid-1800, the corporation was strictly in-
tended as single entity (“entity view”). This approach is
summarized by [5; 6; 15; 16; 31; 32; 38; 42; 51]. In gen-
eral, the law of corporate groups is deeply studied by
[8; 9].

7 See [7; 18; 29; 30; 37; 44; 50].
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However, there are at least two reasons
opposing this conclusion.

First, the Italian legislator recently
amended (2003) the Civil Code and de-
cided not to introduce a legal definition
of “group’, regulating the relationship bet-
ween parent and subsidiaries only through
an ex post remedy: the action for damages
(ubi voluit, ibi dixit).

Second, it is undeniable that the bank-
ing sector presents peculiar features allow-
ing the public interest to be considered and
protected by banking law; in the wake of
this, it is absolutely realistic to recognize
the legal existence of the “group’s interest”
in banking law (arising from such specific
rules and terminology and helping pub-
lic interest to be pursued) but at the same
time to reject a general legal acknowledge-
ment of “corporate groups” by Italian corpo-
rate law. ®
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BaHkn ® QUHaHChHI @ Yyet

Mopo6Hble npumepbl 3apybexHbix
MPaKTUK, Y3aKOHMBAIOLMX NOSBNEHNE HO-
BOrO lOpMANYECKOro nuua (rpynnbl) ¢ oT-
JeNbHbIM MPABOBbIM MOMIOXKEHNEM U COB-
CTBEHHBIMU UHTEpPECaMK, MOATBEPXKAAIOT,
YTO MOJNOXKEHWS, COfepalynecs B HOBOM
UTaNbsIHCKOM  3aKOHOAATeNbCTBE O 6aH-
KOBCKWX rpynmnax, MOryT paccMaTpmBaTbCs
Kak MpU3HaHWe TOro, YTO B WTANbAHCKON
MpaKTUKe TakKe CYLiecTBYeT IOpURMYECKOe
MOHATME «TPYNMbl» KaK anbTepHaTUBbI TPa-
AVLVOHHOMY «LIENOCTHOMY MOAX0mY».

OpHako cylecTByeT No KpaiHen mepe
ABa $paKTa, ONpoBepPraloLyX 3TOT BbIBOL,.

Bo-nepBbix, UTanbAHCKNE 3aKOHO-
patenbHble OpraHbl, BHOCA MOMpPaBKM B
lpaxpaHckuin kogekc B 2003 r.,, pewmnnn He
NpOnuCbIBaTb B HEM IOPUANYECKOrO onpe-
LENEeHNa MOHATUA «rpynnay, perynmpys
OTHOLLEHWA MeXy MaTePUHCKON U1 fouep-
HUMU KOMMaHWAMMK Yyxe nocTdakTym no-
CpeacTBOM UCKOB O BO3MelLeHnK ylepba.

Bo-BTOpbIX, HENMb3A OTPULATL, YTO Cre-
uMduka 6aHKOBCKOro cekTopa no3sonseT

6aHKOBCKOMY 3aKOHOZATENbCTBY  YUUTbI-
BaTb 1 3alWLLaTh 06WECTBEHHbIE NHTEpE-
cbl. Bcneactaue 31oro abconotHo 060cHo-
BaHHbIM MPEACTaBNAETCA KaK MpU3HaHue
IOPUANYECKOrO CTaTyca «MHTEPECOB rpyn-
Nbi» B 6GAHKOBCKOM 3aKOHOAATENbCTBE, TaK
W OTKa3 OT MPU3HAHMA «KOPMOPATUBHbIX
rpynn»  UTANbAHCKUM  KOPMOPATUBHBIM
npasom. |
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